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On Auztisl 7 ,  2003, Dave Baker, Vice President Ibr L a w  and Public Pol icy of EarthLtnk, 
l nc  , Donna N Lanipen, and  tlie uiidcrsigned, bolh of Lanipen & O'Coniior P C , niet wtth 
Cliaii-man Michael Powell and Christophcr Libertell i , Legal Advisor lo Chairman Powell, to 
discuss t l ie dbove-relerenccd proceedings. 

EarthLink discussed i t s  position tlcscribed i n  documents previously f i led In the above- 
referenced dockets EarthLink described i ts cxpcrience as a major Independent high-speed 
lnicniet service provider (ISP) delivering DSL-based lnlemet access to hundreds of thousands o f  
consumers in the U S Demonstrating (he iiiiportance o f  customer choice i n  DSL-based service 
providers, EarthLink explained thal i t  jus t  [his week woii the J D Power and Associates Award  
lor Highest Customer Satisfaction Among Htgli-Spccd Inlernet Service Providers and won the 
saiiic award in 2002 A copy o f  the Eart l iLi i ik press release i s  attached hereto, and w s  
d 1st ribuled d tiring tlic i i ieel iiig 

EarthLirtk explained Iiow i t  uses the FCC's tariffing process in conjunction with 
commercial tiegokitions and conlractual arraiigemcnts for non-regulated information services 
EarthLink also discussed operational iss~ies, noling that while relationships wi th some carriers 
arc good, ISSLICS such as discriiiiinalion. slaiiiiiiing, unreasonable delay, and aiittcompetitive 
pricing issues do arise EarthLii ik also ciiiphasi/ed that it, l ike many ISPs, IS ai acr l t i ca l~unc ture  
re:drdiiix broadband offerings and that an FCC decision that impedes i t s  investment ~n 
broddband ISP services and applications or lhat imposes lcgal uncertainty would he contrary to . 
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the contiiiticd deploymenl, adoptioii and quality orbroadhand information services and Internet 
accesb 

EarthLiiik stressed lhat informatioii services should not be regulated and expresscd 
support Tor an FCC policy that continued to roster information services competition EarthLink 
dl50 ayccd that the FCC should seck to streainline regulation as markets and lechnology 
changes, and notcd that the FCC has ample authority to change its approach under Title 11 to rely 
inore on ciiforccincnt rather than specific regulatory proscriptions. To highlight the current 
regiliitory requireiiicnts, EarthLink provided Chairman Powcll and Mr Libertclli a copy ofthc 
altachcd “Sumiiiary or FCC’s Coiiipuler Inquiry Rcquircnients,” which has been previously lilcd 
i n  the aho\ e-rcfcrcnccd dockets EarthLink explained that an enforcement-centric approach 
could provide cffcctivc deterrence to anticompetilive practices. EarthLink urged that what thc 
FCC cannot do. however, is abrogate thc public interest mandate to check anticonipelitive 
coiiducl Privatc carriagc cannot bc a “grccii light” for unrcasonablc and discriminatory 
coiidilions EarthLiiik also cxplaincd that discrimination in  BOC transmission service offerings 
\votild negatively impact and frusti-ate information service investment and competition 

EarthLink e i n p h a s i d  that Ihe use o f  Tille 1 authority as some Bcll Operating Companies 
(BOC‘s) Iia\,e proposed would create substantial legal and regulatory uncertainty Not only is the 
Commission’s authority to use Tit le I uiicerlaiii, the FCC would nccd to establish an entirely ncw 
iniechaiiism and potential aggrieved parties and thc FCC would be without the benefit of decades 
olenlbrcement precedent. EartliLiiik also stressed that thcrc is a slrong risk that the novel use of 
Titlc I mould bc ovcrtumcd, as tlicrc may bc no legillmate iiexus for the proposed exercise of 
Titlc I authority Finally, EarthLink discussed the complex issues that would arise with a shift of 
BOC DSL services from Title I I  to Title I authonty, including cost allocation issues and the 
process o f  transition ii-om tariffing 

Pursuant to the Cornmission’s R~iles, six copies o r  this Icttcdmemorandum are being 
provided to you for inclusioii in the public record in each of thc above-captioned proceedings 
Should you h a w  any questions, please contact me 

Si incerely, 

Mark JJO’Connor 
Counsel for EarthLink, Inc 

C(’ Chairman Michael Powell  
Christopher Lihcrtelli, Esq 
Qualcx 



FOR IRlhlEDJATE REl.E.4SE 

Damd Blumrnthal 
Earthlink 

404 748-7316 
l i l i imcntlr,ildi'"~, r,~irrhlmk net 

EARTHLINK 141 GH SPEED INTERNET SERVICE RANKED 
HIGHEST 1N CUSTOMER SATlSFACTION BY J.D. POWER AND 

ASSOCIATES 





SUMMARY OF FCC’S COMPUTER ~ , N Q U f R Y  REQUIREMENTS 

The following cliarl describes current, significant Cunipnter hqurr-y requirements, both procedural and substantive, designed to 
promote infomiation services competition as set forth in the FCC’s rules, policy and precedcnt Each requirement and a detailed 
description is set forth, citations are dbbreviated for ease of  reference although requirements have been discussed and enumerated in 
many different FCC orders and court decisions spanning dccades 

While grounded in Title 11 pnnciples that have successfully fostered information services competition, Coniputev Inqzu-) prccedent 
has presented a challenge in interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in 

interpreting the requirements, aiid court remands have contnbuted to uncertainty aiid confusion regarding the requirements and have 
sometimes created difficulties for the FCC and lnformation Service Providers (“ISPs”) in administration and enforcement 

1. COMPUTER II Structural Separation Requirements (Applicable to facilities-based conimon carners also offeriny 
information services) 

Basic Requirement 
Transmission service must be offered 
separately from information service 

77FCCZd 384,475 (1980), 16FCCRcd7418,1139 
(2001), 47 CFR 4: 64 702 

!. For BOCs? as dominant carners, the 
separate transmission service must be 
offered via tariff 

77 FCC 2d 384 ,475  (l980), 16 FCC Rcd 7418,TT 
42-44 (2001) 

Description 
I Facilities-based common camers must offer to comuetitive ISPs underlvinz 

I I  

transmission capacity on the same terns and conditions as to affiliated lSPs 
Transport separated from content, no content control 
Requirement is grounded in Title 11, Section 202, FCC’s resale requirements also 
mandate that wireline common carriers provide telecommunications services to 
competitors (60 FCC 2d 261(1976), 83 FCC 2d 167 (1980)) 
Common carriers may provide information services through a separate corporate 
entity 
While BOCs can market telecommunications services with enhanced (information) 
services, the telecommunications service component must be offered separately to 
competitive ISPs 
Terms must be tanffed and non-discnminatory as between affiliated and 
competitive lSPs 
Terms of service are subject to pre-effective regulatory review, including pncing, 
other terms of service 

1 

1 

1 

1 
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11. COMPUTER f f I  Comparably Efficient Interconnection (“CEI”) Equal Access Requirements (Applicable to the BOCs) 

Basic Requirement 
1 lnterface functionality 

104 FCC 2d 958, 1039 (1986), 14 FCC Rcd 
~ 4289,4298 (1999) 

2 Unbundling ofbasic services 

I 104 FCC 2d 958, 1036. 1040 (1986) 14 FCC Rcd 
4289,4298 (1999) 

1 

~ 3. Resale o f  basic services 

I04 FCC 2d 958, 1040 (1986), 14 FCC Rcd 4289, 
4298 (1999) 

104 FCC 2d 958, 1036, 1041 (1986), 14 FCC Rcd 
4289,4298 (1999) 

5. Installation, maintenance and repair 

104 FCC 2d 958, 1041 (1986), 14 FCC Rcd 4289 
4298 (1999) 

Iescription 
I The BOC must make available standardized hardware/soflwarc interfaces to 

support transmission, switching aiid signaling functions identical to those used by 
the BOCs’ ISPs 
Ensures conipeutivc ISPs know what interfaces are necessary to connect to thc 
BOC network 
The BOC must offer basic transmission servlce separately from the information 
sewice under tariff ( 1  e., sanie as Cornpule,. I/ rulc above) 
Also, basic service features of transinission service used by carner’s ISP must be 
also he offered separately and pursuant to tariff 
Ensures that an ISP can purchase the underlying telecommuiiications services 

Same as Cornpuler II rule 
Designed to prevent improper cost-shifting and anliconipetitive pncing in 
unregulated markets as well as that BOC and non-BOC ISPs pay the same amoun 
for the underlying BOC telecommunications services 

Technical charactenstics (including bandwidth, bit rates, bit error rates, delay 
distortions and reliability issues such as mean time between failures, ctc.) of 
transmission service must be equal for all ISPs 
Ensures that compet~tive ISPs receive telecommunications services equal in qualil 
to those which the BOG’  customers receive 

Time penods for installation, maintenance and repair camer’s ISP and other ISPs 
must be the same 
Ensures that competitive ISPs can offer their customers support services equal in 
quality as BOC customers receive 

I 

I 

I 
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asic Requirement 
End- user access 

104 FCC 2d 958, 1041 (1986), 14 FCC 
4289,4298 (1999) 

Kcd 

I  

CEI availability 1. The BOC CEI offenns must be fully operational and available to competing lSPs 

_ _ ~  
- .~ ~~ ~~ .~. ~~ ~~~~~~ 

Description 
= End -users of competing ISPs can use same basic sewices and fcaturcs as are 

available to cnd users of carrier’s ISP, including cqual opportumties to acccss basic 
facilities through derived channels, abbreviated dialing or signaling to access 
enhanced features, etc 
Ensures that competitive ISPs’ customers will have the same access as BOC 
customers to special network features offered in conjunct’on with information 

9 

104FCCZd958, 1041 (1986), 14FCCRcd4289, 
4299 ( I  999) . 

Minimization of  transport costs 

104 FCC 2d 958, 1036, 1042 (l986), 14 FCC Rcd 
4289,4299 (1999) 

. 

. 
Recipients of CEI, Avadability to All 
Interested ISPs 

104 FCC 2d 958,  1042 (1986), 14 FCC Rcd 4289, 
4299 ( 1  999) 

- ~. 

on the day that carrier’s ISP uses it,  and carricr must offer CET services prior to 
that date for purposes of ISP testing and resolution of problems, allowing 
opportunity to develop, test and resolve any technical issues 
Ensures that non-BOC ISP is not put at a competitive disadvantage by  a BOC 
initiating service before the BOC makes Interconnection available to the 
competitive ISP 

Carners must make “good faith” and nondiscriminatory efforts to minimize the 
TSP’s costs of transport betwecn carner and ISP offices, including demonstrating 
what steps they will take to reduce transport costs for competitors 
Ensures that BOCs cannot require competitive ISPs to purchase unnecessarily 
expensive methods of interconnection with the BOC 

Carriers may not restnct the availability of CEI services to any class of customers 
or competitors 
Ensures that BOCs do not engage in anticompetitive teaming with one competitive 
ISP and against others 
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Basic Requirement 
1 

1 
Web Posting of CEI plans 

14 FCC Kcd 4289, 4297 (1999) 

~ 

Description 
1 Provides wntten explanation of compliance with CEI and the telecommunications 

services used by BOC-affiliated TSPs, provides information to competitive lSPs 
regarding their interconnection nghts, options and methods 
Single document aids utility of information and provides benefits over reliance 
solely on tanffs 

9 

lasic Requirement 
BOC must unbundle elements of its 
network, regardless of whether used by its 
affiliated ISP, i n  an ONA Plan 

104 FCC 2d 958, 1064, 1065-1066 (1986), 2 FCC 
Rcd 3035 (1987), 3 FCC Rcd 1 150 (1988), 4 FCC 
Rcd I(1988) 

. BOC must offer ONA elements (Basic 
Service Elements (“BSEs”), Basic Serving 
Arrangements (“BSAs”), Complementary 
Network Services (“CNSs”), Ancillary 
Network Services (“ANSs”)) under tariff 
and carner ISP can only purchase elements 
under tariff 

104 FCC 2d 958, 1064 (1986). 2 FCC Rcd 3035 
(1987), 3 F C C R c d  1150(1988),4 FCCRcd I 
(1988), 5 FCCRcd3084,3087 (1990) 

I ONA plans are designed to offer flcxible approach that can ensure services can be 
deployed as circumstances change 
ONA features should also include OSS, and other fcatures that are elther used by 
the carrier’s ISP or would be useful to ISPs 
ONA is “technology-neutral” policy not prescnption of a particular network 
architecture 

Requires BOC to offer ONA services on “equal access” and nondiscnmmatory 
basis and subject to regulatory (federal or state) junsdictlon and review 
BSAs are fundamental tariffed switching and transport services that allow lSPs to 
communicate with their end-user customers through the BOC network 
BSEs are optional unbundled features that an ISP may require or find useful; also 
defined as building blocks ISPs need to provide service 
CNS are optional unbundled basic servic,e features that an end-user may obtain 
from a carner to access or receive an enhanced service 
ANSs are other features that BOCs may claim are outside of ONA but that are 
useful to ISPs 
OSS capabilities (service order entry and status, trouble reporting and status, 
diagnostics, monitoring, testing, network configuration and traffic data collection) 
should be classified as ONA services 

I 

I 

I 

9 

9 

1 

9 

EX P A R 1  E P R E ~ L N T A I - I O N  OF EARTHLINK, MC1 AND AOLTIME WARNER, CC DOCKFT NOS 02-33,95-20,98-10 AI’KII.30, 2003 



SUMMARY OF FCC COMPUTER INQUIRY REQUIREMENTS 
P\C,L 5 

~ ~ ~ ~~~~~~ 

Basic Requirement 
3 BOC must have procedures Tor 

nondiscriminatory installation and 
maintenance of ONA services, including 
OSS 

104 FCC 2d 958. 1066 (l986),  6 FCC Rcd 7646, 
7667(1991), I I  FCCKcd 1388,1398-1399, 1427- 
1428(1995), 13 FCCRcd0040,6099(1998) 

.. .. ~.. .~ 

BOC musl  have procedures to ciisure lhat installation and maintenance oTONA 
services is iiondiscrimiiiatory, requests (including trouble tickcts) arc taken 011 

first-come- first-served basis, and that standard intervals for routine installations 
are made public 
If rcquired, letters of authonzation pnor to initiation o f  CNS service may not bc 
discriminatory 
Resale restnctions may not be discriminatory 
OSS may not be discnminatory and BOCs must discuss their ability to offer such 

9 

1 

services in the Future 
~ 

V. COMPUTER ZII ONA Procedural Requirements (Applicable to the BOCs) 

lasic Requirement 
BOC must file and maintain ONA plan at 
FCC 

104 FCC 2d 958, 1064,1067 (1986) 
. BOC must provide 90-day notice and 

obtain FCC approval prior to ONAplan 
amendment 

104 FCC 2d 958, 1068 (1986), 13 FCC Rcd 6040, 

. BOCs must specify procedures for ISPs to 
request and receive new ONA services 
(120-day process), BOCs must honor ISP 
requests for NIIF technical assistance to 
evaluate feasibility of new ONA service 

6086 ( 1998) 

104 FCC ?d 958, 1066 (1986), 4 FCC Kcd I ,  7 397 
(1988), 5 FCC K c d  3084.3091 (1990), 6 FCC Rcd 
7646.7654 (1991 ), 13 FCC Rcd 6040,?(183-84 
( 1998) 

lescription 
Requires regulatory review and approval of BOC proposed ONA plan in order to 
relieve BOC ofrequirement to file a CEI Plan for each enhanced service that i t  

offers. 

The 90-day time penod is necessary to permit ISPs to develop new offerings oil a 
competitive basis since without the CEI Plan, ISPs will not have specific notice 
that a carner is offenng a new enhanced service. 

BOCs must provide new elements to ISPs if ISP can show (I) market demand, (2) 
technical and cost feasibility, and (3) utility to LSPs The BOC must describe in 

detail the cntena that i t  will use in determining when an ISP inquiry constitutes a 
complete request for a new ONA service and provide an evaluation of whether it 
will provide the service or the specific reasons for not offenng a given service If 
an ISP finds the BOC response unsatisfactory, it may seek redress from the FCC 
by filing a petition for declaratory ruling 
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'. B O G  required to file an Annual affidavit 

3 FCC Rcd 11 50, 1161, n 154 (1998) 

~~ . ~ /Basic Requirement 
4 BOCs required to file annual ONA repi; 

1 If BOC affidavit demonstrates that i t  lacks ability to discnminate in  installation or 
maintenance, then it may file Quarterly Nondiscnmination Report 

6 FCC Kcd 7646,7649-7650 (1991) 

;. BOCs required to provide Semi-Annual 
ONA report 

6 FCC Kcd 7646,7650 (1991) 

i. BOCs required to file Quarterly 
Nondiscn m I nation Reports 

104 FCC 2d 958, 1055-1056, 1066(1986) 

~- 

~- - ~. ~~~~~~ 1 Description - 

I .  Report should contain deployment schedules for ONA for ONA services and 
disposition of new ONA service requests and requests previously dccmed 
technologically infeasible; SS7, lntelligent Network (IN), and ISDN deployment 
information, new ONA scrvices available via SS7, IN and ISDN, progress at NIIF 
on long-temi uniformity issues; progress on providing lSPs with BNA, calling 
number ID and call detail services; progress on developing OSS and [SP access to 
OSS, list of BSEs used by BOC's ISP, unbundling of new technologies 

1 Report should contain: consolidated matnx of ONA services in federal and state 
tanffs, ONA Services User Guidc; updated information on 118 categones of 
network capabilitics rcquested by ISPs and how they were addressed, wire center , deployment infomation 

1 Report compares timeliness of installation and maintenance of categories of ONA 
services to BOC ISP with that of a sampling o f  all customers. Report must include 
total orders, total and percent due date missed, and average intervals 
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